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Bensamin Hacter, Apreciuant vs. Joun Mercer Appe.wer. 

1. Where a* plea is required to be verified by an affidavit, the failure to ap- 
pend the affidavit, is not a ground of demurrer. The subject can be taken 
advantage of, only by motion to the Court to set aside the plea, or to sign 
judgment as for want of a plea. : 

2, The twenty-fourth section of the act of November 23d, 1628, (Thomp. Dig. 
331,) is restricted to pleas aileging a want of consideration, and does not ap- 
ply where the allegation is a failure of consideration. 

3. And even where the want of consideration is pleaded, the only effect of that 
section is tochange the burthen of proof. The defendant may still plead a 











OF THE 


4s 
DECISIONS 


Supreme Court of Florid, 


AT 


MARCH TERM, 1855, !° 


, HELD AT TAMPA. 





Bensamin Hacter, Apreciuant vs. Joun Mercer Appe.wer. 

1. Where a* plea is required to be verified by an affidavit, the failure to ap- 
pend the affidavit, is not a ground of demurrer. The subject can be taken 
advantage of, only by motion to the Court to set aside the plea, or to sign 
judgment as for want of a plea. : 

2, The twenty-fourth section of the act of November 23d, 1628, (Thomp. Dig. 
331,) is restricted to pleas aileging a want of consideration, and does not ap- 
ply where the allegation is a failure of consideration. 

3. And even where the want of consideration is pleaded, the only effect of that 
section is tochange the burthen of proof. The defendant may still plead a 








TERM AT TAMPA, 1855. 343 


————— al 











Hagler vs. Mercer.—Opinion of Court. 





want of consideration, without verifying his plea by an affidavit ; but in such 
case, he takes upon himself the onus probandi, as he formerly did at common 


law. 


ff Appeal from a judgment of the Circuit Court, for Hills- 
borough County. 

James Gettis, for Appellant. 

J. B. Lancaster and Glover, for Appellee. 

DuPONT, J. 

This was an action of assumpsit, brought in the Circuit 
Court of Hillsborough County, by the respondent, against 
the plaintiff in error, upon a promissory note. The defen- 
dant below filed a plea, in which he alleges a total failure 
of consideration. To the plea there was a demurrer, and 
the special ground therein assigned was, that the plea was 
not put in on oath, asrequired by the statute. The demur- 
rer was sustained and judgment final was entered for the 
plaintiff. From this ruling of the Court, the defendant ap- 
pealed, and the only point presented for our adjudication 
is in regard tothe correctness of that ruling. 

) The first question that arises upon the consideration of 
this demurrer is, whether the objection to the plea is such 
an one as may be reached by demurrer. 

There are some well founded objections to pleadings 
which cannot be the ground of demurrer; such are princi- 
pally the non-compliance with some rule of practice, not 
affecting the substance of the pleading. Thus in the Eng- 
lish Courts, under the operation of the new rules, if the 
venue be repeated in the body of the declaration, the de- 
fendant cannot on that account demur, but if taken advan- 
tage of,it must be by motion to strike out the objectionable 
venue. So also an inaccuracy in the form of commencing 
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a declaration, is not ground of demurrer. 1 Chitty’s Plead- 
ing, 662. 

The point under consideration not unfrequently arises 
in the English Courts, under the operation of the statute 
of 4Ann., C., 16, S., 11, which provides that “no dila- 
tory plea shall be received in any Court of record, unless 
the party offering such plea, do by affidavit prove the 
truth thereof,” &c. In such case, if the party fail to sup- 
port his plea by affidavit, the invariable practice is, to 
treat the plea asa nullity and sign judgment, or to move 
the Court to setit aside. 1 Chitty’s Pleadin:, 462. As 
the demurrer admits the facts pleaded, and merely refers 
the question of their /egal sufficiency to the decision of the 
Court, we are very clearly of the opinion that the objection 
made tothe plea, can be taken advantage of only by mo- 
tion to strike out. This point was not noticed at the argu- 
ment, but as a matter of practice, we esteem it of sufficient 
importance to be settled. 

The next point arising in the case, and which indeed 
was the only one argued at the hearing, involves the con- 
struction to be given to the twenty-fourth section of the 
act of November 23d, 1828, (Thomp. Dig., 331 Art., 1 Par. 4,) 
which provides that it shall not be necessary forthe plain- 
tiff to prove the execution of any bond, note or other instru- 
ment of writing, purporting to have been signed by the de- 
fendant nor the consideration for which the same was giv- 
en, unless the same shall be denied by plea, put in and 
filed as aforesaid, that is, “ put in on oath, and filed before 
the cause is called on the appearanee docket.” 

It is contended for the respondent, that under the opera- 
tion of this. provision of the statute, the plea in this case. 
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alleging a failure of consideration, ought to have been 
verified by an affidavit, and that without such affidavit, 
it was wholly defective asa defence. This provision of 
the statute, has never, heretofore, received an authorita- 
tive adjudication, but upon acareful consideration of the 
subject, we have no hesitancy in deciding that the posi- 
tion urged, cannot be maintained. It will be perceived 
by reference to the phraseology of the section, that the re- 
quirment of the oath is confined to a plea denying the “ez- 
ecution” of the instrument, or the “consideration” for which 
it was given. In other words, the plea is required to be 
verified by oath, when it alleges that there was zo con- 
sideration; but the same requirment is not applicable, 
where it simply alleges that the consideration had failed. 
And we think that there were sound reasons for thus re- 
stricting the application of the section. In the majority of 
cases, it would be extremely difficult for the holder of 
these instruments, to proveaffirmately, the consideration for 
which they were given, (as he would have been required 
to have done at common law, except in the case of bonds,) 
but not so as to the failure of the consideration, that is a 
matter much more easily proved, and therefore the statute 
left it as it stood before the passage of the act. By the 
3d and 4th Ann, promissory notes and bills of exchange 
were made negotiable, they imported aconsideration, and 
it was not necessary that the holder should prove the 


same. If the maker desired to attack the considera- 
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tion, he must do so by an affirmative plea, alleging 
either a want or failure of the same, and he thereby took 
upon himself the onus probandi. Our statute has modified 
the common law rule upon this subject, so far as it relates 
to the want of consideration, but has not altered it where 
the defence is a failure of consideration. But even in the 
former case, the only effect of the statute is to change the 
burthen of proof; the defendant may still plead the want 
of consideration, without being required to verify his plea 
by oath, but in such case, he takes upon himself the 
burthen of proof, as he formerly did at common law. 


It is true that in the proviso tothe twenty-fourth section, 
it is said “that nothing in this act shall prevent an execu- 
tor or administrator from denying the execution aforesaid, 
or from pleading a want or failure of consideration, if he 
shall give in writing, reasonable notice of such intention 
to the plaintiff,” his agent or attorney, and this proviso has 
been construed to exempt them from the operation of the 
requirment contained in the body of the section, which im- 
poses the necessity of an oath. From this it has been urg- 
ed that the section was intended to apply as well to the 
plea of a failure as of a want of consideration ; but the 
statute being in derogation of the common law, although 
partaking somewhat of a remedial character, it must not 
be so construed as to enlarge its operation. 


Let the judgment be reversed, and the cause remanded 
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to the Court below, for such further proceedings not incon- 
sistent with this opinion, as may be appropriate. 


Rosert Gamsie, APPELLANT vs. CampsBeLt APPELLEE. 
1, A Court of Equity will not enjoina Judgment at law and grant a new trial in 
case of negligence and inattention of a plaintiff to the defence of his suit. 
2. It is not proper to dissolve an injunction or dismiss a bill for want of a suita- 
) ble bond for costs or for insufficient notice or non-payment of costs; the Cour 
should correct the error if possible, without resort to this alternative. 


Appeal from a decree of the Circuit Court for Hillsbo- 
rough County, 

J. T. Magbee, for Appellant. 

James Gettis, for Appellee. 

BALTZELL, C. J. 

This is a Suit instituted in Equity by the Complainant 
Gamble to enjoin a Judgment at law recovered against 
him, and to obtain a new trial. 

Defendant demurred to the bill, insisting that there is 
not sufficient equity in it to entitle Complainant to relief. 





'# 
~~ ae 








348 SUPREMECOURT, 
SS 


Gamble vs, Campbell.—Opinion of Court. 














The basis of the complaint is the excessive charge by 
defendant for work done to the machinery of complainant 
at his sugar plantation. He alleges that the work execu- 
ted ought to have been performed in fourteen or fifteen 
days, and according to his estimate is worth about seventy 
five dollars, whereas the Judgment of the Court is for two 
hundred and twenty five dollars; in addition to this that 
there was an agreement for arbitration and to dismiss the 
suit, which not having been done, he was wholly unprepar- 
ed for trial, and Judgment was rendered against him with- 
out defence. 

The first point is as to the charge for the work, and here 
it is obvious that the averments are very vague and indefi- 
nite. We are not informed what work was done nor the 
character nor extent of, it, nor whether it required skill or 
was of ordinary kind. “We are only told that it ought to 
have been performedin fourteen or fifteendays, and the En- 
gineer selected as referee made his estimate by the ex- 
travagant charges made against Gevernment in the Indian 
War. In cases of this kind there should be specific and 
definite statements to satisfy the Court that injury and in- 
justice have been done, especially where knowledge of the 
subject matter can scarcely be supposed to be in its pos_ 
session. That this is indefinite, it is only necessary to say 
that the denial of these statements presents no issue, and 
their ascertainment brings us no nearer to a conclusion as 
to the merits of the contest than without it. The merits 
of the case depend upon this position, for if the Judgment 
is not for too large an amount then complainant is not in- 
jured. 

Whilst we are of opinion that the allegations do not 
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make out a case in this respect entitling the complainant 
to relief, we proceed to the other charge of surprise in the 
respondent’s not dismissing the suit at law, and his taking 
Jugdment contrary to agreement. 


We are by no means satisfied from the statements in the 
bill that there was such agreement ; on the contrary in- 
cline to the opinion that there was not, whilst an arrange- 
ment is stated to have taken place between the friend of 
complainant and defendant, the terms of which are nar- 
rated to the effect that an Engineer was to be the refer- 
ree, that items were to be furnished, witnesses and evi- 
dence to be produced, one hundred and fifty dollars to be 
paid to defendant, the bill proceeds as follows : 


“That after these interviews with said Braden the friend 
of complainant it was understood that the suit at law was 
dismised, and said Braden left the place Tampa, consider- 
ing the matter of the suit settled, and that the arrangement 
for the reference was acceptable to all parties.” Ifthe 
dismissal had been part of the contract it was easy to have 
so stated, but there is nothing of the kind, and we are 
informed that after the arrangement was made, it was un- 
derstood, with. whom or by whom is not said, that the 
suit was to be dismissed. The importance of this fact is 
too obvious in its effect on the suit to allow a vague and 
imperfect allegation of this kind, to have the weight of a 
positive and definite charge, so that we are constrained to 
believe that no such agreement was made. 

Passing from this point we do not perceive even that an 
agreement for a reference was made. The allegation 


that the friend of complainant agreed to a reference is not 
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sufficient, unless authority was shown and alleged from 
complainant or his adoption of it afterwards, established. 
If it had the sanction of complainant he admitshe did not 
perform, but forgot, one of its main provisions, the pay- 
ment of one hundred and fifty dollars to secure perform- 
ance of the reference, and that he altogether failed to at- 
tend tothe reference either by being present or having 
witnesses &c. present. It is true the latter is attempted 
to be excused by presure of other business, yet the whole 
statement shows conclusively, that defendant acted pru- 
dently in not dismissing his suit, and in not relying upon 
the parol engagement of complainant’s friend to adjust the 
matter by arbitrament. The whole case is fertile of omission 
and neglect of this character. Complainant is sued and 
is indebted to the kindness of a lawyer who volunteers to 
prevent a default by entering his name at the first term ; 
another friend volunteers to arrange the case by reference, 
but he neither complies with the terms of reference nor 
does he attend the trial of the case before the referee, nor 
does he regard in any degree the suit at law. Here also no 
defence is made, and Judgment is rendered necessarily in 
his absence. The result of all this is that by the award 
ofthe referee and the Judgment of the Court both, he is 
declared indebted in about the same sum. Under such cir- 


cumstances it would be extending the powers of a Court 
of Equity to a most unprecedented extent, indeed paying 
a premium to indifference and inattention to allow his suit 
to be successful. Complaint is made of the credit directed 
by the Court as injurous to complainant, but we think 
without propriety. The credit is directed of the date of 
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the Judgment although made of a later date, so that th 
injury is to defendant. 

We do not concur in the view of the Court as to the dis- 
solution of the injunction. A bill should not be absolutely 
dismissed or the injunction dissolved for deficient injunc- 
tion bond for non-payment of costs or for want of notice. 


The plastic and salutary power of the Court of Equity is 
exerted to amend and correct, rather than by adopting the 


harsh and severe rules and maxims of the common law 
Courts, to dismiss and turn the parties out of Court. The 
injunction was properly dismissed for want of Equity. 

For these reasons we are clearly of opinion that the 
plaintiff has not made a case entitling him to relief, and 
his bill was properly dismissed. 

The decree will therefore be affirmed with costs. 


Wiutuiam B. Hooker, Praintirr 1n Error, vs. Joun GaAuwa- 
GHER, DEFENDANT IN Error. 


1. A promissory note, payable to A. B. or order, must be endorsed by the 
payee to enable the holder (other than the payee) to sue upon it in his own 


name, 


a 
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2. A declaration upon such a note by a holder, other than the payee, is defee- 
tive in substance if it does not allege that the note was endorsed. 

3. A demurrer opens ,all the pleadings, and the Court should give judgment 
against the party who committed the first error (in substance) in pleading. 

4. Itiserror for the Court to give a judgment by default, as for want of a plea 
when there is a good plea in the case upon which issue has been joined. 

5. When the plaintiff declares in assumpsit on a promissory note, he canno, 
properly be permitted to give in evidence, a sealed instrument as the founda- 
tion of his action. 

6. The copy of the cause of action required by the statute to be annexed to the 
declaration, is no part of the declaration and cannot be reached by demurrer, 

Writ of Error to the Circuit Court for Hillsborough 
county. 

J. T. Magbee, for Plaintiff in Error. 

James Gettis, for Defendant in Error. 

DOUGLAS, J. 

This case was brought up by writ of error from Hills- 
borough Circuit Court, where John Gallagher, the defendant 
in error, brought suit against Wm. B. Hooker, the plaintift 
in error, upon a promissory note for “the sum of eighty 
dollars,” alleged to have been made by him, payable to one 
Thomas Weeks or order, and by the said Thomas Weeks, 
sold and delivered to one William Butler, who sold and de- 
livered the same to the plaintiff. 

It is not alleged in the declaration that the note was en- 
dorsed, either by Thomas Weeks or Wm. Butler. 


Annexed to the declaration is a copy of a single bill of 


the same date and amount, as the instrument described in 
it, and prefaced by the words, “ copy of note.” 

The defendant demurred to the declaration, and alleged 
as causes of demurrer: First, That plaintiff cannot sue on 
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the note, it not : tele endorsed ; Second, The note volens 
payable to order, is not negotiable without its being en- 
dorsed ; Third, Copy of the note shows that there is no en- 
dorsement ; Fourth, Plaintiff cannot maintain suit on the 
note as copied in the declaration. This demurrer was, af- 
ter argument, overruled by the Court. Whereupon, the de- 
fendant put in three pleas: First, The general issue; Se 
cond, That the note was transferred by William Butler to 
plaintiff after it had become due and payable, and at the 
time it was transferred to plaintiff, by the said Wm. Butler 
the defendant held two (certain) promissory notes against 
the said Wm. Butler, which were transferred by one C. A. 
Walker, to defendant, of which plaintiff had notice, 
alleging further, that at the time of the transfer of said 
notes, the said Wm. Butler was indebted to the defendant, 
upon one of them, thirteen dollars and sixty-two and one- 
half cents, and upon the other, seventeen dollars and sixty- 
four cents. 

The last plea alleges an indebtedness of the plaintiff to 
the defendant at the time when this suit was instituted, for 
money had and received by the plaintiff of the defendant, 
and for other money upon an account stated, amounting 
in the whole to one hundred and sixty dollars, offering to 
set off the said several sums, and concluding as in an ordi- 
nary plea of set-off. To the second plea the plaintiff de- 
murred. To the first he joined issue, and replied to the 
third. 

The plaintiff sets forth as cause of demurrer to the sec- 
ond plea, that the promissory note on which this suit was 
brought was payable to Thos. Weeks, or order, and the 
said Thos. Weeks, transferred the same to said Wm. But- 
45 
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ler, and the said Wm. Butler transferred the same to the 
plaintiff, and therefore, the defendant hath no legal right 
to set up any debt that existed between him and the said 
Butler, as a set-off in this suit, and because the said plea 


is not responsive to the declaration, in this, that it does not 
set forth, that said note was made by the defendant, and 
payable to Thos. Weeks or order. 

The demurrer, which by its term was confined to the 
second plea, was sustained. The order is as follows, viz: 
“On hearing argument on the demurrer to the pleas herein 
made and filed, the Court sustains thesaiddemurrer.” After 
which the plaintiff by his counsel moved for judgment by 
default, as for want of a plea, which motion was sustained 
and an order was entered that the Clerk assess the dama- 
ges and he having assessed them atthe sum of eighty-seven 
dollars and seventy-five cents, judgment was entered a- 
gainst the defendant for that sum. 

The following errors are assigned, viz: 

I. The Court erred in overruling defendant’s demurrer 
to plaintiff’s declaration. 

II. The Court erred in permitting and hearing plaintiff’s 
demurrer to defendant’s pleas, after plaintiff had filed his 
replication thereto. 

Ili. The Court erred in sustaining the plaintiff's demur- 
rer to defendant’s plea of set-off. 

IV. The Court erred in not dismissing the plaintiff’s suit 
after the plaintiff had demurred to defendant’s pleas, be- 
cause a demurrer openes all the pleadings, and the Court 
is bound to give judgment against the party committing 
the first error in pleading. 

V. The Court erred in not dismissing the plaintiff’s suit 
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after the demurrer to defndant’s pleas, as stated in the 
fourth error, assigned for the following reasons, viz: 

1. The plaintifi’s suit was brought on a sealed instru- 
ment, and he did not set it out (as such) in his declaration. 

2. There was a variance between the declaration and 
the note copied thereon. 

3. Because the plaintiff had misconceived his cause of 
action, and brought his suit in assumpsit on a sealed in- 
strument. 

4. The Court erred in permitting the note to be given 
in evidence, it varying from note declared on in the decla- 
ration. 

It is proper for us to remark, that the last error assigned, 
(viz: the fifth,) relates to a matter that is not properly be- 
fore us. This Court has repeatedly held that the cause of 
action, a copy of which is required by the statute to be an- 
nexed to the declaration is no part ofthe declaration, and 
cannot be reached by demurrer. 

If such a variance exists as is here alleged, the defendant 
when the note or bill was offered in evidence, might have 
objected to it on that ground, had his objection noted, (if 
it were not sustained,) and made the reception of the doc- 
ument in evidence, the ground of a bill of exceptions. Then 
it would have been legitimately before the Court for its ac- 
tion, it is not now, we return, therefore, to those that are. 
And the first is that the Court erred in overruling the de- 
fendants demurrer to the plaintiff’s declaration, and in 
this we'agree with the counsel for the defendant andif he had 
relied upon this objection, and permitted the judgment to 
stand upon his demurrer, we should have reversed it for 
that cause, as we consider the declaration defective in 
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substance, in not alleging that the note declared upon, 
which as we have seen was payable to order, was en- 
dorsed by the payee. Ifit was transferred, as is alleged 
in the declaration, the plaintiff might have brought suit 
upon it in the name of the payee for his use. (Chitty on 
Bills, Ed., 1842, page 204,) but notin his own name. The 
endorsement of the note was necessary to enable him todo 
that. Ibid, (note) p. 6,201 and 204, notes and p. 518.— 
And see 3 Kent’s Commentaries, page 88, as to endorse- 
ments. 

A promissory note payable to order, is a negotiable instru- 
ment, and must be eudorsed to give the holder, (other than 
the payee,) a right to call on the maker for payment, or to 
bring suit against him in his own name. The defendant, 
however, did not rely upon this principle, but put in sever- 
al pleas, in two of which he attempted to set off debts al- 
leged to be due to him from one Wm. Butler, an interme- 
diate holder of the notc. These pleas were clearly bad, 
whether the note was in point of fact endorsed or not, as 
our staute of set-off, (Thomp. Dig., p. 347, sec. 2,) only al- 
lowsa set-off between the partiesto the action. The Court 
therefore, was right in sustaining the demurrer to the sec- 
ond plea, but while doing this, it should have looked into 
the declaration, for we recognize the rule of law as laid 
down by the defendant’s ‘connsel, that a demurrer opens 
all the pleadings, and that the Court should give judgment 
against the party who committed the first error in pleading, 
if the error be a substantial one. Chitty in the first vol. 
of his work on pleading, 707, says: “A party should not 
demur unless he be certain that his own previous pleading 
is substantially correct, for it is an established rule, that 
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upon the argument of a demurrer, the Court will notwith- 
standing the defect in the pleading demurrered to, give 
judgment against the party whose pleading was first de- 
on fective in substance, citing a great number of authorities in 
support of their position, all of which, so far as we have 
examined them, sustain it, and moreover, this Court has re- 
peatedly so held. Andas the firsterror in this case was com- 
mitted by the plaintiff, (in the Court below,) the judgment 
upon the demurrer there, should have been for the defen- 
dant, and here we might, perhaps, with propriety stop. 
There are however, other errors in*the record, which we 
deem it advisable to notice. The demurrer as before re- 
marked is by its phraseology confined to the second plea, 
a fact we think that could not have been brought to the 
notice of the learned Judge who decided upon it, in the 


Court below; it ‘as probably argued there, as it has been 
here, as though ‘i extended to all the other pleas. Had 
the Judge understood that it was thus confined, and that 
the plaintiff hac joined issue on all the other pleas, he 

yi. would not, we thin, on motion of the plaintiff’s counsel have 
given a Judgment by default as for want of a plea, and 
have authorize: ‘lic ‘ lerk to assess the damages. 

The last plea was a plea of set-off, of an indebtedness 
by the plaintiff to the defendant to which the plaintiff had 
replied, and this raisc:! an issue for a Jury to try. 

Whether the plaintiff after filing his precipe, and 
causing his suminons to issue in an action of assumpsit, 
could declare upon a “ Single Bill,” or as it is sometimes 
called, a note under scv/, it is not necessary for us now to 
decide, but having declared upon a promissory note, we 


have no hesitation in saying, that he could not properly 
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be esiinaned s to give par a Asmnntont | in ovidunee. They 
are very different instruments. The one is known to the 
law merchant, and is governed by its rules, having been 
placed by the statute of 3 and 4 Ann chap. 9, made perpet- 
ual by the statute of 7 Ann chap. 25, upon the footing of 
inland bills of exchange, (Bowie Ass. of Ladd vs. Duval 1 
Gill and John, 175. Chitty on Bills Ed. 1842, page 518,) an 
act which should be most liberally construed being a reme- 
dial law, for the encouragement of trade. Milne vs. Gra- 
ham 1 Bar. and Cres. 192. 2 Dow. and Ry. 293. De La 
Chaunette vs. Bank of England, 2 Barn. and Ald. 385. The 
other is not known tothe law merchant, and if governed 
by its rules to any extent, it is only by virtue of our statute 
which makes bonds and other instruments under seal as- 
signable, and when duly assigned authorizes the assignee 
thereof to bring suit thereon in his own name. See Thomp- 
son’s Dig. p. 348, No. 3. The Judgment being erroneous, 
it must be reversed with cost, and the case be remanded 
to the Court below, for further proceedings, not inconsis- 
tent with this opinion. 
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Henry Anren and Henry Hyer, Arve. tants vs. GeorGE 
Wiis, Arre.iee. 

1, It may be laid down as a safe rule, that every presumption is to be in favor of 
the ruling of the Court below, where the same is made in reference to any 
point, which at common law, wasa matter purely of discretion; to induce the 
appellate Court to control that discretion, it must be made manifest that in- 
justice or injury has been done to the rights or interests of the party asking 
its interference. 

2. Under the operation of “ Reg. Gen.” (Hill. Term 4. W. 4.) which 
have been adopted for the regulation of the practice in the Circuit Courts, 
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where a defendant intended to rely upon either a want of consideration, or 
a failure, or illegality of consideration, as a defence to the action, he shall set 
forth in his plea so much of the facts or circumstances connected with the 
transaction, as may be necessary to apprise the plaintiff fully, of the specific 
nature and character of the defence, which he will be required to meet. 


Appeal from a Judgment of Escambia County Circuit 
Court. : 

This was an action of debt brought by the appellee on 
a sealed note. The appellants who were defendants below 
pleaded first, non est factum, and second “that no consider- 
ation passed to said defendants whereon they could be 
charged by the said supposed writing obligatory,” conclu- 
ding tothe County. To the second an affidavit of its truth 
was attached. 

Upon the first plea issue was joined and to the second, 
plaintiff demurred, alleging the following as causes of de- 
murrer. 

1. Want of consideration is no defence to an action of 
debt on specialty. 

2. That the plea is too general. 

3. That it is not owned nor does it appear in and by the 
said plea, how and under what circumstances, or for what 
purpose the writing obligationin the declaration mentioned 
was made by the defendants. 

4. That the said plea ought to have stated and shown 
affirmatively how there was no consideration or value 
for the making of the said writing obligatory by the de- 
fendants. 

At June Term 1854 the demurrer was sustajned, and 
leave was granted to the defendants to plead over. 














TERM AT MARIANNA, 1855. 361 











Ahren & Hyer, vs. Willis.—Opinion of Court. 








At October Term following, defendants applied for 
continuance on the following grounds, viz: 

1. The first call of the docket was made before the se- 
lection of the Jury and on the calling over the docket the 
second time, defendants supposing it was not the per-em- 
tory call, were not ready with their case and the counsel 
of plaintiff insisting on a trial, and the Judge ruling the 
party into instant trial, the defendants were taken by sur- 
prise. 

2. The defendants filed a bill for injunction on the first 
day of the term and entered a motion on the book, that a 
motion for an injunction would be made this day. When 
the case on the law docket was called the defendants ask. 
ed it to be passed over till the motion for an injunction 
could be argued, it being set for the same day, which the 
Court overruled. He believes that the injunction will be 
granted as soon as it is presented to the Court. That this 
application is not made for delay but that justice may be 
done, and that they will be ready for trial at the next 
term. 

The motion for continuance was overruled, Judgment 
entered for the plaintiff and defendants appealed. 

W. Anderson and B. D. Wright, for appellants. 

R. L. Campbell, for appellee. J 

DuPONT, J. delivered the opinion of the Court. 

The assignment of errors filed in this.cause presents for 
our consideration two points Ist. the propriety of the rul- 
ing in the Circuit. Court; refusing to grant the motion of 
the defendants below for a continuance of the cause, and: 
2nd. the sufficiency of the defendants special: plea. to the 
plaintiff’s declaration. 
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At common law, the granting or refusing of a motion for 
a continuance is a matter exclusively within the control, 
and dependent upon the discretion of the nisi prius Judge, 
and error could not be predicated thereon. Such was the 
practice in this Court, until it was altered by the Statute 
which gives to either party in a common law proceeding, 
the right to assign as error any interlocutory order, which 
may be made in the progress of the cause. Under the 
provisions of that act, this assignment of error has been 
made, and we are called upon to review the decision of 
the Court on that point. In proceeding to perform that 
task, it may be laid down as asafe rule for the guidance 
of the appellate tribunal, that every presumption is to be 
in favor of the correctness and propriety of the ruling of 
the Court below, where the same is made in reference to 
any point which before the passage of the act, was a mat- 
ter purely of discretion; and that to induce this Court to 
control that discretion, it must be made manifest that in- 
justice or injury has been done to the rights or interests of 
the party seeking its interference. 

The affidavit of the defendant, upon which the motion 
for the continuance was predicated, alleges that the party 
was surprised into trial, but the circumstances stated, do 
not in our opinion sustain the allegation. The entire 
gravamen of the complaint is, that the “parties” were not 
ready with their case, when the same was called for trial, 
without sufficiently showing how or why they were not 
ready. The only issue before the Court at the time that 
the motion was made for the continuance of the cause, 
was upon the plea of non est factum, and there is no com- 
plaint that the parties were deprived of the benefit of any 
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evidence to support that plea, by the ruling of the Court. 
The only allegation contained in the affidavit, which would 
even seem to tend to that point is, that the defendants had 
“ filed a bill for an injunction on the first day of the Term 
and had entered” a notice that a motion for an injunction, 
would be made; but we do not think that such a circum- 
stance would afford any ground for the granting of the 
continuance, as the injunction, if proper to be granted 
could be obtained as well after, as before the trial at law. 
Besides, a continuance had already been granted to the 
defendants at the previous term of the Court, and there 
was therefore less excuse for their not being ready to pro- 
ceed in the trial, at the regular call of the docket. 

Upon a careful consideration of all the facts and circum- 
stances as set forth in the affidavit, we are very clearly of 
the opinion that the Court below did not err, in refusing 
to grant the motion of the defendants for the continua- 
tion. 

The second error assigned presents for our consideration 
the sufficiency of the special plea, alleging a want of con- 
sideration for the making of the instrument sued upon. 
The declaration was in debt upon a sealed note, or single 
bill, and in addition tothe special plea before refered to, the 
defendants also filed the plea of non est factum. Upon this 
latter plea issue was joined, and a demurrer filed to the 
former; there was a joinder in demurrer, and the ground 
insisted upon at the argument before us was that the plea 
was too general, being merely of a negative character, and 
that it did not set forth affirmatively the circumstances un- 
der which the instrument had been executed. 

At common law, it is not permitted to a party to attack 
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the consideration of a sealed instrument in this mode, 
where the instrument is made the foundation of the 
action. But vur Statute has altered the common Jaw doc- 
trine in this respect, and under its provisions, it may be 
now done, if the party defendant will support his plea by 
an affidavit. (Vide Thomp. Dig. 331, part 4.) The plea in 
this case was accompanied by the affidavit required by the 
Statute, and if it had been properly pleaded, and the plea 
sustained by competent evidence, it would have afforded a 
complete defence to the action. We are of the opinion 
however, that the objection to the form of the plea, as 
pleaded in the Court below, was well taken, and that the 
Court was correct in sustaining the demurrer, and ruling 
the defendant to plead anew. 

Before the adoption of the new rules in England (Reg. 
Gen. Hill. T. 4. W. 4.) pleas were much more general in 
their character than they are at this day. Under the old 
system of pleading, it was a rule admitting of very few 
exceptions, that no matter which amounted to the general 
jssue, could be made the subject of a special plea. It 
was objected however, that as a consequence of the general 
character of the pleadings under that system, plaintiff’s 
were frequently surprised by the facts adduced in evidence 
at the trial, and to remedy that aileged defect, the new 

A rules were adopted, which require, for the most part, that 
the facts intended to be relied on as a defence, should be 
circumstantially set-forth in the body ofthe plea. We 
have adopted these new rules, for the government of the 
Circuit Courts, so far as they are applicable to our system 

of jurisprudence, and the adjudications which have been 
made in the English Courts, in regard to these rules, will 
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commend themseives to our consideration as authority in 
the premises. The precise point now under discussion 
came up in the Court of Exchequer in England in the case 
of Easton vs. Prachett, (1 Cromp., Meas. and Roscoe, 178,) 
and it was there decided that the plea of the defendant 
which merely alleged “that he endorsed the bill without 
having or receiving any value or consideration whatso- 
ever, in respect to his said endorsement, and that he has 
not at any time had any value or consideration whatsoever 
in respect of such endorsement,” was too general in its al- 
legations to be in conformity to the requisitions of the new 
regulations. Lord Abinger, C. B., in delivering the judg- 
ment of the Court, says in reference to the form and char- 
acter of this plea, “it would have been heldbefore the late 
regulations as to pleadings, as amounting to the general is- 
sue. The new regulations do not justify this form of plea. 
It was intended to make it encumbent to set forth the cir- 
cumstances under which the bill is sought to be impeached. 
The plea of the general issue is forbidden by the new rules 
to be pleaded in an action ona bill of exchange, and the 
plea of a special matier, which according to the new rules 
is now to be pleaded, is not to be confined to the effecting 
the same purpose as a mere notice to prove the considera- 
tion. It was intended that the plaintiff should be apprised 
by the plea of the grounds upon which the defendant ob- 
jects to the right of recovering upon the bill, as for exam- 
ple, that it was given for the accommodation of the plain- 
tiff, the onus of proving which, lies upon the defendant, or 
that it was given upon aconsideration which afterwards 
failed, which in like manner the defendant must prove, or 


that it was given on a gambling transaction; and various 
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simlar cases may ‘be readily suggested. The intention 
then of these regulations being to give the plaintiff due no- 
tice of the real defence which is to be set up, would mani- 
festly fail, if such a genera] plea asthe one in question 
could be sustained, because the plaintiff would be left in 
the same state of uncertainty in which he was, before these 
rules of pleading were introduced.” The same point again 
came up for adjudication in the same Court, in the case of 
Stoughton vs. Earl of Kilmorey, (2 Cromp. Meas. and 
Ros. 73) and the former decision made in the case of 
Easton vs. Prachett, was refered to as decisive of the ques- 
tion. In this latter case, Lord Abinger remarked, “This 
is a plea in the negative. The object of the rule of plead- 
ing was, that all these matters independent of the making 
of the promise, should be stated affirmatively, in order that 
the plaintiff might know from the facts stated, what he 
was come to try. A variety of circumstances might 
defeat the consideration; they ought therefore to be 
stated, in order that the plaintiff may know what be is to 
meet. All the advantages to be derived from the new 
rules as to pleading would be entirely lost, if this mode of 
pleading were to be allowed.” 

It is true, by a provision of our Statute, the onus of prov- 
ing the consideration in the cases of bonds, notes and bills 
of exchange (which ordinarily import a consideration) 
may be thrown upon the plaintiff, if the defendant will 
support his plea by an affidavit of its truth; but this cir- 
cumstance, so far from operating to relieve the plea from 
the stringency of the new rules, is in our opinion a potent 
consideration why it should be applied with the greater 
particularity, in the practice of our Courts. 
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The rule to be deduced from the authorities before cited, 
we take to be this, that where a defendant intends to rely 
upon either a want of consideration, or a failure or illegal- 
ity of consideration, as a defence to the action, he shall 
set-forth in his plea, so much of the facts or circumstances 
connected with the transaction as may be necessary to ap- 
prise the plaintiff fully of the specific nature and 
character of the defence which he will be required to 
meet. 

The plea in this case was ‘wholly and entirely of a 
negative character. The only allegation therein contained 
was, that “no consideration passed to said defend&nts 
whereon they could be charged by the said supposed writ- 
ing abligatory,” accompanied by no‘explanation of circum- 
stances under which the same was executed, or statement 
of any of the facts connected with the same. 

Upon a careful consideration of the point presented by 
the demurrer, we are inclined to coincide in the view taken 
of it by the English Court, in the cases before cited, and to 
decide that the demurrer was well taken. 

Let the Judgment of the Circuit Court be affirmed with 


costs. 
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Cuapier C. Yonece anp Henry Bryan, Apreviants, vs. Jouy 


McCormick, Apruuee. 

1. “ Equity will enjoin the collection of the purchase money of Jand, on the 
ground of defect of title, after the vendee has possession under a conveyance 
from the vendor with general warranty, if the title is either prosecuted or 
threatened, or if the purchaser can shew clearly that the title is defective.” 

2. On a motion for injunction after answer, the Court wiil look only to the facts 
that are responsive to the bill, and will presume against defendant when he 
has not answered what he ought to have answered. 

3. Where a new equity is set up by the answer to avoid that set up by the bill, 
the Court will not regard it on the motion. 

4. On g motion for an injunction, the Court will not commit itself to points or 
questions that may arise at the final hearing. 

Appeal from an order of the Circuit Court for Jackson 
County, sitting in Chancery. The opinion of the Court 
embraces substantially all the facts of the case, to which 
reference is made. 

’ McClellan, for Appellants. 

A. H. Bush, for Appellee. 

BALTZELL, C. J. 


This is an appeal from a refusal of the Court below to 
grant an injunction at the instance of the complainants, 
Yonge and Bryan. The application was after answer.— 
The case made out by complainants, is substantially as 
follows: That they bought from defendanta tract of land, 
lying at the head of St. Andrews Bay, for a town site, 
hoping to realize from the sale of lots, more than a sufli- 
ciency to reimburse the purchase money, and under repre- 
sentations by defendant, that he had a bona fide and legal 
title to the land ; that influenced by these representations, 
they paid part of the purchase money, gave notes for the 
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residue, andtook a deed of general warranty. They state 
further, that on part of the notes they have been sued and 

judgment recovered atlaw. That the title to lot number 

one, part of the tract containing forty acres, is defective, 

that its ownership was the main influence to the purchase, 

as without it, they could not for a moment have entertain- 

ed t he proposition to buy, as this lot cuts them from the 

bay, and the remainder of the tract is valueless without it, 

and that defendant was aware of the title at the time of 
the sale ; that defendant is insolvent and unable torespond 

to damages in case of recovery on the warranty, and they 

pray for a rescission of the contract, for an injunction and 

for general relief. 

Defendant answering, admits the sale, receipt of the 
money, notes and existence of the judgment, denies that lot 
one cuts off the other part ofthe tract from the bay, but 
asserts that such other part extends to the bay. Alleges 
that the title to lot number one, is in his wife, to whom he. 
furnished the money for entering it, and has never been reim- 
bursed, and that the lot actually belongs to him, and his wife 
should be held as his Trustee as to this land; that he ap- 
prised complainants at the time of making the deed, of the 
state of the title, of the entry being in the name of his wife, 
but that he paid for it, and in fact, that he handed to one 
of the complainants, the certificates therefor, and furn- 
ished them with all the facts connected with the transac- 
tion; that complainants have commited. and permitted 
waste, so that it would be wrong to force him totake back 
the land; that their possession has not been disturbed, 
and that they are sufficiently protected by their warran- 


ty. 
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The defectiveness of title to part of the property, and 
the inability of defendant, through insolvency, to compen- 
sate the deficiency, are the grounds of equity set forth by 
complainants, and are sufficient of themselves to entitle 
them to the injunction. Without committing ourselves to 
a point only considered for the purpose of this preliminary 
proceeding, it is sufficient to refer to the authorities cited 
by complainant’s counsel, and more particularly to the 
doctrine of the Courts of Virginia. It is there well settled 
that “equity will enjoin the collection of the purchase 
money of land, on the ground of defect of title after the 
vendee has taken possession, under a conveyance from the 
vendor, with general warranty, ifthe title is questioned 
by a suit, either prosecuted or threatened, or if the pur- 
chaser can shew clearly that the title is defective.”— 
Keyton vs. Branford, 5 Leigh, 39, Roger vs. Kane, 5 Leigh, 
606, 2 U. S. Eq., Dig., 654. 

The equity of the bill has not been seriously questioned, 
but it has been urged that the answer avoids it, and 
shews a state of facts which removes the equity set up, 
and the answer has been treated in the argument as if en- 
titled tothe same credit as if the case were submitted for 
final hearing. 

The answer we have seen admits the defects of title and 
evades the allegation of insolvency. 

As to the mode of considering the answer, it is sufficient 
to refer to the adjudications, which are to this effect: 

“On a motion to dissolve, everything is to be presumed 
against defendant in respect of every matter to which he 
could answer directly, and has not answered. The Court 
will look to such facts of the answer only asare responsive 
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to the bill.” Moore vs. Jerrill, 1 Kelly, 7; Jones vs. Lam- 
ly, 2 Ire. Eq., 278; Dalrymple vs. Sheperd, Ibid, 153; 
3 Ired. Equity, 153 ; 1 Eden Inj. by Waterman, 146. 

“On the hearing of such motion, defendant is the actor, 
and although the contents of his answer are generally to 
be taken as true, it must fully answer the plaintiffs equity. 
There must be no evasion, no disposition to pass over the 
material allegations of the bill, and if a reasonable doubt 
exists in the minds of the Court, whether the equity of the 
bill is not sufficiently answered, the injunction will not be 
dissolved.” Miller vs. Washburn, 3 Ired. Equity, 170. 

“When the equity of the bill is not denied by the an- 
swer, but a new equity is thereby introduced to repel or 
avoid it, the injuction will not be dissolved, but continued 
tothe hearing.” Lyvely vs. Wheeler, 3 Ired. Equity, 
170. 

These are adjudications as to the motion to dissolve ; but 
it is not perceived that substantial difference exists be- 
tween it, and the case of a motion or application for an 
injunction after answer. 

The order refusing the injunction will be reversed and 
set aside, and the case remanded to the Court below, with 
directions to grant the injunction as prayed for, and for 
further proceedings not inconsistent with this opinion. 
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Suttivan anp Hyman, Executors, &c., APPELLANTS, vs. 
Honacker, APPELLEE. 

1. In a suit by executors or administrators, who have obtained their letters tes- 
tamentary or of administration in another State, it is error to instruct the 
jury that the plaintiffs cannot recover without producing the probtae of the 
will, or letters of administration duly obtained, &c., and properly authenti- 
cated. 

2. Whether such letters have been duly obtained or not, is a question to bf 
settled in another stage of the case. . 

3. Whether they are properly authenticated or not, is a quesiton for the Court, 


not the Jury. 
4. Every executor or administrator, when he sues as such, should make _pro- 


fert of his letters testamentary or of administration. 

5. The defendant by craving oyer of the letters and putting in the proper plea, 
may avail himself of the want of title of such plaintiff to sue. 

6. By pleading the general issue only, he waives all objections to such letters, 
and admits the plaintiff's right to sue as such executor or administrator. 

7. The omission of the profert when necessary, is now aided, unless the defep. 
dant demurs specially for the defect. 

Appeal from Escambia Circuit Cougs. The opinion of 
the Court contains a full statement of the facts of this case, 
to which reference is made. 

S. A. Leonard, for Appellants. 

D. Jorgen, for Appellee. 

DOUGLAS, J. : 

This is an action of assumpsit instituted in the Circuit 
Court for Escambia County, by the appellants as execu- 
tors, &c., of John Henley, deceased, against the appellee, 
to recover the amount of an open account. The declara- 
tion is in the usual form, concluding with a profert of the 
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a 
letters testamentary, under which they claimed toact. The 
defendant put in a plea of the general issue, and the case 
was submitted to a jury, “who being duly chosen and 
sworn after hearing the evidence and argument of coun- 
sel, returned a verdict for the defendant,upon which judg- 
ment was entered, “that the said plaintiffs take nothing 
by their suit, &c., from which judgment the plaintiffs have 
appealed to this Court. 

The following bill of exceptions appears in the record, 

z: “Be it remembered that on the trial of this cause, the 
Court instructed the jury that it appearing upon the trial 
that the plaintiffs are foreign executors, they cannot 
maintain this suit as such executors, without producing 
the probate of the will duly obtained inthe State where said 
will was admitted to probate, and properly authenticated, 
under the act of Congress of the 26th of May, 1790. To 
which opinion of the Court the plaintiffs by their counsel 
excepted, &c., and allege it as error here. Our statute, 
Thomp. Dig., p. 349, sec. 7, Duval Comp., 105, declares that 
“executors and administrators who shall produce probate 
of wills or letters @f administration, duly obtained in any 
of the States or Territories of the United States, and pro- 
perly authenticated under the act of Congress of the 26th 
of May, 1790, shall be authorized to maintain actions in 
the several Courts of this State, under the same fules and 
regulations as other plaintiffs.” 


The question presented for our consideration, is wheth- 
er the Court erred in giving the instruction set forth in the 
bill of exceptions, to the jury. We think it did. Whether 
the letters testamentary, under which the plaintiffs pro- 
fess to act, had been duly obtained or not, was one to be 
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settled i in suntther stage oft the case ; whether ES duly 
authenticated under the act of Congress referred to or not, 
was a question for the Court and not the jury. Theplain- 
tiffs, it will be observed, made profert of their letters tes- 
tamentary. Ifthe defendant entertained any doubt wheth- 
er they had such letters, or if they had, whether they had 
been properly obtained or not, his proper course would 
have been to crave oyer ofthe letters testamentary. If 
they had not been produced, that would have put an end 
to the suit. If they had been produced, and were not pro- 
perly authenticated according to the act of Congress re- 
ferred to, the Court would have ruled them out, and the 
plaintiffs must have been nonsuited. If they were 
properly authenticated, but the defendant had been advis- 
ed that they had been unduly obtained, or that for any 
other cause they had no right to institute suit, he could 
have availed himself of their want of title, by putting in 
the proper plea. He however, elected to fill the “ general 
issue” only, by doing which he waived all objections to the 
letters testamentary, and admitted the right of the plain- 
tiffs to sue as executors. 1 Chitty on Pl. Ed., 1840, p. 
489, and authorites there cited. Our statute was intended 
to place foreign executors and administrators, mentioned 
in it, with respect to the institution and maintainance of 
suits in our Courts, upon the same footing as executors or 
administrators who had obtained their letters testamenta- 
ry or of administration in this State, whenever they should 
"produce such letters duly obtained and properly authenti- 
cated. 


Every executor or administrator, wherever his letters 
may have been obtained, should make profert of them.—. 
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Chitty on Pl. vol. 1, Ed., 1840, p. 420, says: “In an ac 
tion at the suit of an executor or administrator, immedi- 
ately after the conclusion of his declaration “to the dam- 
age, &c.,” and before the pledges, it was always the course 
to make a profert of the letters testamentary, or letters of 
administration.” But he adds, the omission of the profert 
when necessary, is now aided, unless the defendant de- 
murs specially for the defect, citing 4 and 5 Ann, chapter 
16, section 1, which is in force here by our statute, adopt- 
ing the common law of England, and certain British 
statutes. Thomp. Dig., p. 21, No. 2. 

And here it may not be amiss to remark that by the new 
rules, “in all actions by and against executors or administra- 


tors, or persons authorized by statute to sue or be sued as _ 


nominal parties, the character in which the plaintiff or de- 
fendant is stated on the record to sue or be sued, shall not 
in any case be considered as inissue, unless specially plead- 
ed.” 1 Fla. R., general rules, No. 22. 

Considering that the Court below erred in its charge to 
the jury, above set forth, and that such charge may have 
materially influenced their verdict, the judgment must be 
reversed and the cause remanded to that Court for further 
proceedings, not inconsistent with this opinion. 
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Joun L. McKinnon, Arrewiant, vs. Wittiam W. McCo..ivum, 
APPELLEE. 

1. It is error to submit jan issue upon one plea to the jury, while other pleas 
remain undisposed of, when it appears that they were not abandoned. 

2. The oath of office of Commissioner of Roads and Bridges, need not be ad- 
ministered by a Justice of the Peace, but may be administered by certain 
other officers. 

3. A Clerk of the Cireuit Court may appoint a deputy. 

4. A Ministerial office may be exercised by deputy. 

5. A deputy may, in general, do any act that his principal eould do, except te 


make a deputy. 

6. Whether if Road and Bridge Commissioners were not sworn at all, their 
acts would, for that cause, be null and void. Quere? 

7. The Supreme Court cannot entertain an appeal or writ of error ina case at 
law, until after a final judgment. 

Appeal from Walton Circuit Court. 

This is an action of Trover commenced by the appellant 
at the Spring Term of said Court, A. D. 1854, against W. 
W. McCollum for the conversion of a horse. 

The County Commissioners of Walton County, in 1853, 
appointed J. W. Williams and James W. Moots, of said 
county, Bridge and Road Commissioners for road district 
No. 1., in said county, in which district the said John L. 
McKinnon resided. The oath of office was administered 
to J. W. Williams, one of said commissioners, by D. McLeod, 
Judge of Probate of said county, and the oath of office was 


administered to the other commissioner, so appointed, James 


W. Moots, by D. W. McCrannie, Deputy Clerk of the Cir- 
cuit Court of said county. The said Williams and Moots, 
the year as 1853, sitting as a board of road com- 
missioners, after summons to the said John L. McKinnon, 
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entered up two judgments against him for a default in not 
working the roads in said district, and issued executions 
thereupon directed to any lawful officer of said county; 
which came to the hands of the defendant, McCollum, who 
was Sheriff of said county, and which he levied upon the plain- 
tiff’s horse, and after legal notice, sold him. The plaintiff 
forbade the sale and brought this action of Trover. 

The defendant pleaded not guilty, and two special pleas 
setting up the matters aforesaid in justification. 

J. F. McClellan, for Appellant. 

DOUGLAS, J. 

This is an action of Trover for the recovery of a certain 
horse, and was brought up by appeal from the Circuit Court 
for Walton county. The declaration in the Court below | 
was in the usual form; to which the defendant put in three 
pleas: Frst, The general issue, Not Guilty ; The second and 
third are pleas in confession and avoidance, in which the 
defendant set up as a defence that he was Sheriff of Wal- 
ton county ; that J. W. Williams J. W. Moots were Road 
and Bridge Commissioners of a certain road district in that 
county ; that John L. McKinnon, the appellant, was a de- 
linquent, and that at a Court held by the said Williams and 
Moots, as such commissioners, two judgments were entered 
up against the said John L. McKinnon, upon which execu- 
tions were respectively issued and placed in his hands as 
such Sheriff, and that he levied the said executions upon 
the horse of the said appellant now sought to be recovered 
in this suit, and advertised and sold the same by virtue of 
the said executions as he lawfully might do, &c. 

Either the proceedings in the Court below were very ir- 
regular or the record is very defective. The two pleas of 
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justification both conclude with a verification, yet they do 
hot appear to have been replied to, or to present any issue 
for the jury to try. The first plea (the general issue) con- 
cluded to the county and might, with propriety, have been 
submitted to the jury, had the other two pleas been dis- 
posed of, but thus to submit it while these other pleas re- 
mained undisposed of, was an error for which (if there 
were no other,) the case should be sent back, as it clearly 
appears that they were not abandoned. There is, how. 
ever, another more important defect, one which consent can_ 
not cure. There does not by the record appear to have 
been any final judgment entered in the case, and this Court 
has repeatedly held that a writ of error or appeal will not 
lie in a case at law until after a final judgment, and that 
if either is taken before, it cannot entertain jurisdiction.— 
There is a long billof exceptions accompanying (but not in) 
the record; this however, while it speaks of rulings and 
judgments given during the trial of the cause says nothing 
of a final Judgment. This Appeal must therefore be dis- 
missed. e 
And here were we to follow our accustomed course we 
should stop. But it hasbeen intimated to us, that there 
are a number of other cases resting upon the same ques- 
tions as are presented in this, the most important of which 
perhaps arises out of the objection that Williams and 
- Moots were not Commissioners of Roads and Bridges be- 
cause they had never taken the oath of office as derected by 
the Statute, and that their acts as such were therefore 
null and void, and that our opinion is desired in regard to 
them. We have thought that it might be well for us to 
look into the question at least, and suggest our views upon 
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it. This objection is founded upon the phraseology of the 
Statute providing for the appointment of these Commis- 
sioners, Thomp. Dig. p. 141, No. 1., which says they 
“shall take an oath before some Justice of the Peace faith- 
fully to discharge their duties as such,” and hence it is in- 
fered that unless they were thus sworn, their acts are for 
that cause “Coram non judice.” We are not prepared to 
admit that result even if they had not been sworn at all; 
this however is a question which it is not necessary for us 
now to decide. 

It appears by the bill of exceptions that the oath of office 
was administered to Williams by the Judge of Probate of 
Walton County, and to Moots by the deputy Clerk of the 
Circuit Court for that County; this would seem to be snffi- 
cient. Judges, and Clerks of the Supreme Court, Circuit 
Court, and Courts of Chancery, Judges of Probate, Justices 
of the Peace, and Notaries Public are authorised and em- 
powered to administer oaths, in al/ cases, in which by law 
oaths are required to be administered. Thomp. Dig. p. 
350 Sec. 9, No. I. The case of these Commissioners was 
one in which by law oaths are required to be administered; 
it comes therefore precisely within the scope of the provi- 
sion last cited which was enacted at the same Session as 
the one providing for the appointment of these Commission- 
ers, and must be construed in “pari materia” with it. 
Clerks of the Circuit Courts are specially empowered to 
appoint deputies, Thomp. Dig. p. 61, No. 1. The general 
rule is, that judicial offices must be exercised in person, 
and that a Judge cannot delegate his authority to ano- 
ther. 

What is a judicial, and what is a ministerial function 
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has been (says Chancellor Kent 3 Comn. 365,) a matter of 
dispute. In Widhurst vs. Waite 2 Inst. 491, Lord Mans- 
field said, it was taking the definition too large, to say that 


every act, where the Judgment was at all exercised, was a 
judicial act, and that a judicial act related to a matter in 


litigation. But a ministerial office may be exercised by 
deputy; though a deputy cannot make a deputy, accord- 
ing to the maxium, delegata potestas non potest delegari, 3 
Kent Com. 365. (Ed. 1832 p. 457.) In general ministerial 
officers can appoint deputies. Com. Dig. Title office, D. 1; 
so in general a deputy has power to do every act, which 
his principal might do, but a deputy cannot make a dep- 
uty. 1 Bouviers Law Dict. 455. 

Let the Appeal be dismissed. 











